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" gider the teym "howosemal" to be properly used as en ad

Washingien, D.C. 20015
Febiuary 25, 1955

The Mattschine Society of Vashington

‘Post Qffies Fox 1032

Washington, D,.C. £J013
Gentlemen:
Pursueint to your regquest of Ausust 15, 1985, Commission representatives met with

represontatives of the Society on September 8, 1985, to enable the Society to pre-
sent its views regerding the Govarnment policy on the switability for Federal em-

ployment, of persons who are showa to have engagad in homosgexnal acts.

The Soclety was exiended 30 days to snbmit a wrltten memorandum in support of the
positions set forth at thase dizcussiouns to ensure that ful? consideration could be
given to itz contentions and supporting data by the Commissioners. On Decembar 13,
1065, the Sosiety filed fiva dosumente,% which, along with the substance of the
September discussions, heve been considsred by the Commissioners.

The cora of the Society's nositlon snd its recomwendabions is that private, con-
sansnal, oul-of-workiog hours homozexual conduct on the part of aduitz, cease to be
a bar to Federal euployment. In the altematbtive it is asked that the Commisalon
actlvate conbimving discussions with revresentatives of the Society to teke a "pro-
greseive, ddealistlc, humane, fnrward-loakmg, couragaous role” to elieit the hold-
ing of cbjective hearings leading to the adoption of the Society's recommendation.

The Commission's policy for determining suitability is stated as followss

"Papoons about whom thers is evidence that they have engaged in or solicited
others 1o engege in homosoxnal or saxuelly pervertsd acts with them, without
evidence ¢f rohabilitation, are not sul table for Federal employment, In ach-
ing on such casss the Commission will consider arrest records, court records,
or reccrds of convietica .t‘c-r some form of homessxual cowdvuet or sexual psr-
varaion; j ox rodical evidence, admissions, or other credible information that
the individual heae ﬂgngmd in or solicited others to engsge in such acts
with kim. Evidance ehowing that a person has homosexusl tendencles, siand.e.
ing a’l.om, 8 ingalficisnt to support & rating of unsuitsbility on the
ground of immeral conduet.n

Ve haye ecarefully wolighed the contentions snd recommendaticns of the Society, and
parceive a Mpdarental misconcepdion by the Soviety of ovr moliecy stemming fram a

basic claavaygs in the p@mpm* wve by which this subject ([ UNITED STATES DISTRICT COURT

seribe to the view, whizh indaed is the rock upon which NORTHERN DISTRICT OF
Foradad, that "aolossunl” I8 a proper metorym for an in CALIFORNIA

nature of overt ssxual relations or condued. Consistentf. .. . 3.00.0r-00000.VRW

* "DISGRIIENATID!\I AZATIGTY THE BMPLOTEY Ot' HOMOSETUALSY|PLTE EXHIBIT NO. PX2566
by the SBpcdety, "RRFOLITICN OF NATIOWAT. G'\T’TI"’JT LETA GTV
ERAL BUPLOVUENT OF Hmt:t-:-‘:‘f:xmm!, dated August 7, 196L, P[Date admitted:
tha Counnil on Religicn znd the Homosesnsl, Tne., San Fr
1945, WY AKR ROMOSTIUALS PIVEETNG MO U.S, CIVIL SERV
1965, by the Society, and "FEDERAL EMPLOYMENT OF HOMOZEK

By:

November 15, 1905, by the Society.
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~COFT -
Washingien, D.C. 20015
Febiuary 25, 1955

Tha" Mattachine Soclety of Washington

‘Pagt Qffice Fox 1032

Washington, D,.C. £J013
Gentlemen:
Pursueint to your regquest of Ausust 15, 1985, Commission representatives met with

represontatives of the Society on September 8, 1985, to enable the Society to pre-
sent its views regerding the Govarnment policy on the switability for Federal em-

ployment, of persons who are showa to have engagad in homosgexnal acts.

The Soclety was exiended 30 days to snbmit a wrltten memorandum in support of the
positions set forth at thase dizcussiouns to ensure that ful? consideration could be
given to itz contentions and supporting data by the Commissioners. On Decembar 13,
1065, the Sosiety filed fiva dosumente,% which, along with the substance of the
September discussions, heve been considsred by the Commissioners.

The cora of the Society's nositlon snd its recomwendabions is that private, con-
sansnal, oul-of-workiog hours homozexual conduct on the part of aduitz, cease to be
a bar to Federal euployment, In the sltemalive it is asked that the Cormisaion
actlvate conbimving discussions with revresentatives of the Society to teke a "pro-
gressive, idealistlc, humane, forward-looking, couragsous role" to elieit the hold-
ing of objective hearings leading to the adoption of the Society's recommandation.

The Commiseion's policy for determining suitability is stated as followss

Wpappong about whom there is evidence that they have engaged in or solicited
others 1o engege in homosoxnal or saxuelly pervertsd acts with them, without
evidencs ¢f rehabilitatlon, are not suitable for Federal employment. In act-
ing on such casss the Commlssion will consider arrest records, court records,
or records of convietica for soms form of homessxual conduect or sexual parw-
vaxeion: or madical evidemes, admissions, or other credible information that
the individual has engzged in or solisiied others to angsge in such acts
with kim. Evidance ehowing that a person has homosexusl tendencles, siand.e.
ing alona, is inmadfficisnt to gupport 4 rating of unsuitability on the

ground of immeral conduet.n

Ve haye ecarefully wolighed the contentions snd recommendaticns of the Society, and
parceive & Dopdamental misconcepdion by the Soclety of ovr policy stamming fram a
basic oleovags in the perspective by which this subjest is viewed. We do not eube
seribe to the view, whish indeed is the rock upon which the Mattachine Sceiety i3
Foradad, that "aoiossunl” I8 a proper metorym for an indlividual. Rather w2 con-

" gider the term "howoswmal" to be properly used as en adjsctive to dafceribs the

nature of overt ssxual relations or conduet. Consistent with this usaps pertiment

# "DISCELMHATION AGATNSS THE BMPLOUMENT OF HOMOSEXUALSY, dated February 28, 1963,
by the Spcdety, "RRFOLITICN OF FATIOWAT. CAPTIOL ARPA CIVIL LIBERTIHEG UNTOW ON FED-
ERAL BUPLOTIENT OF HOMASEXUALSY, dated Augast 7, 106k, "A BRLIP OF TNIUSTICES" by
tha Counsil cn Religicn ond the Homooewusi, Tne., San FPrehweiseo, Californda, June
1945, WY AKR ROMOSTIUALS PICKETRIG TG U.S, CIVIL SEEVICE COMMISSION", June 26,
1965, by the Society, and "FLDERAL EMPLOYMENT OF HOMOSEAUAL AMERTICAN CITIZENSY,
November 15, 19465, by the Society.
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condiderations encompase the types of deviate sexual behavier engaged in, whether
isolated, intermittent, or contiming mots, the age of tha partioular participanis,
tho extent of promiscuity, the agressive or peesive charactsr of the individealls
participation, the recensy of the ineidents, the pressrce of phyeisal, mentzl, emo-
tionsl, er nervond causes, the influencs of drugs, slechol or other contribuiing
fantors, the public or privets charactar of the acts, the incidence of arrests,
convictions, or of public offense, muisance or breach of the psace related to the
acts, the notoriety, if any, of the participants, the extent or effect of rehabll-
dtative piloris, if zny, and the aduibied accaptance of, or preference for homosex-
val relations, Suitability detemainations alse comprehend ths total impact of the
applicant wpon the job., Perbinent considerations here are the rewvulsion of other |
employess by homosexual condust and the consequent disruptiom of service efficiency,
the apprehension cevsad other employees of homosexmal advancsa, solicitations or
sszanlis, the wnavoidable subjection of the ssxual deviate to erotie stimulation
threugh on-theejob use of common toilet, showsr, and living facilities, the offence
to members of the public who are required to deal with a known or adnitted sexual
deviats to transact Covernment business, the hazard that the prestige and authority
of a Uovernment position will be used to foster homosesmal activity, particulariy
ameng the youth, and the use of Govermmont funds and avthority in furtherance of
conduct offensive both to the mores and the law of our society.

In the light of these pervading requirements it is upon evert conduct that the Com-
mission's policy opsrates, not upon spurious c¢laspification of individvals. The
Society apparently represents an effort by certain individuals to clarsify themsel-
ves as "homosexuals' and thence on the basis of assertsd discrimination to seeck,
with the help of others, either complete social acceptance of aberrant sexual con-
duct or advanes absolvement of any eonsecquences for homosexual acts which coma to
the attention of tha public avthority. Homosexual conduet, ineluding that between
consenting adults in private, 18 a crime in every jurisdiction, except under specis
fied conditions, in Illinois. Such conduet is also considered immoral under the
pravalling mores of our society.

Wa are noi unawvare of the numerons studies, reports and recommendations periaining
to the criminal aspects of aberrant saxual econduct and the unequal and anonalous
impact of the criminal laws and their enforcement upen individuals, whe for what-
ever cause, engage in homosexual copdust.# It Js sipnificant to note, howsver,
that the renowned Wolfenden Report, which recommended that consensual homosexmal
conduct, in private betwesn persons over 21 years of age, be excluded as an offsnse
under the erdminal law of England, neverthelass recognized that such condvet may be
a valid ground for exclusion from certain forms of employment., id p. 22. Ubsther
the criminal laus Fapresent an appropriate socistal response to such condnet iz a
matter preperly addvessed to the state legislatures and the Congress. It 48 beyond
the province of this Commission.

We reject categorically the assertdon that the Commission pries into the private sex
life of those meeking Faderval employment, or that it diseriminates in ferrsting out
homosexnal conduct., The standard against criminal, infamcus, dishonest, immoral, or

@,y SEX OFFRMIEDS, (ebaard, Gagnin, Yoreroy, Instituts of Sex Pessarch (1945);
SEXUAL HEHAVIOR AND T3 LAW, Samael G, Kling, Randow House (i565); HOMOSEXUALITT AND
CITYZENSHIP IN FIORIDL, Iegislative Invastigation Commitize Report (1964); THE AMER-
ICAN TAW INSTITUTE, i0ODEL FENAL CODE, Proposad 0ffieisl Draft (1962); PRIVATE CON-
SENSUAL HOMOSIXUAL DREAVIOR: T8 CRUTME AND ITS ENNORCEMENT, Yale Low Journal, 623
(March 1961} ; FEPORT OF THE CCMTTTR ON BOMISEXUAT, OFFTHSES AND PROSTTTUTION PY THE
SECRETARY OF STATE FOR THE HOME DUPARTISENT AND THE SECRETARY OF SCOTIAND (WOLEENDEN
REPORT) (1957); A PSYCHIATRIC EVALUATION OF LAWS OF EOMOSEXUALITY, 29 Temple Law
Quarterly, 272 (Spring 1296) and SEYUAT, DEVIATION ARITANNM. Malif  Vesmded niapg, Jig-
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notoriously disgraceful conﬁuat is vniformly applied and gsultability dnvestigations
undarlyXﬂﬂ its obsesvance ars objestively pursued. %2 know of no means, congistent
with American notions of privecy and fairness, and lJmatat;Ohu on govarnmental auwth-
ority, wvhich eould ascertain the nature of individnzl private sexual behavier he-
twean conzenting edults. &= Jong as it remains tiuly private, that 1¢, 1t romeins
undiscleosed to 210 but the 1nrt1c1pﬁqta, it 15 not the subject of an inguiry. Whers,
howgvar, due to arrvest records, or public disclosure or notoriety, an applicant’s
sexval behavier, be it heterosexmal or homosexnal, becomes a matter of public know-
lodge, an inquiry may be warranted. Criminal or licentiocus hetercstimal conduct may
equally be disgualifying, and 1like honozexmal condust, may becoms the subject of le-
gitimate concern in a suitability investigation., 1In all instances the individual is
apprised of the matter being investigated and afforded an opportunity to rebut, ex-
plain, supplernient or verify the information.

To be surs if an individual applicant were to publicly proclaim that he engages in

- homozexcal conduct, that he prefers svch relationships, that he is not sick, or emob-

lonally distvrbed, and that he simply has differsnt sexnal preferences, as sowe men-
bera of the Mattachine Soclety openly avow, the Cormission would be required to find
such an individual unsuvitable for Federal employmant. The same wonld be trus of an
avowed adulterer, or one who engsges in incest, illegal fornicaticn, prostitution,
or other sexnal acts which are c¢riminal and offensive to our meres and our gensral
sense of proprdety. The self-revelation by anouvnsement of such private sexual be-
havior and preferences is iteelf public conduct vhich the Commission must consider in
assaying an individualls suitability for Fedaral employment.

Hence it is apparent that the Commission's policy must be judged by its impact in the

. dndividual caze in the light of all the eircumstances, including the individual's

overt conduct, Before any determination is reached the matbter is carefvlly reviewed

- by a papsl of three high level, mature, experiensced employees, and all factors thore

oughly considered. The faimess of this result, in the light of the investipative
avidence including the applicant’s statements, i3 subject to adninistretive review
and may alse be judicially reviewed. Hence there are safeguards against error znd

injustice.

Wa can neither, consdstent with our obligations undsr the law, absolve individuals of

 the consequences of thelr condust, nor do we propose by abtribution of sexual prefer-

ences based on cuch conduct, to create an insidions classification pf individuals.
We sos no third sex, no oppressed minority or secret scclety, but enly individuals;
and we judge their suitability for Pederal employment in the light of their overd
conduct, We met attribute to overt acts vhether homosexual or heterosexmal, the

character aseribed by the laws and mores of our society. Our anthority and our duty
permit no othsr course.

By direction of thé Conmigsion:
Sincerely yours,
(signed)

John W, Macy, Jr.
Chairnan
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UNITED STATES CiVIL SERVICE COMMISSION
. WASHINGTON, D.C. 20415

YOUR REFERENCE

February 25, 1966

The Mattachine Soclety
of Washington
P.0. Box 1032
Waghington, D, €, 20013

L

Gantlemen:

Pursuant to your request of August 15, 1968, Commission representam

tives met with representatives of the Society on September 8, 1965,

to enable the Society to present its views regarding the Goveroment

policy on the suitability for Federal employment, of persons who are
shown to have engaged in homesexual aclts.

The Bociely was extended 30 days to submit a written memorandum imn
support of the positions set forth at these discussions to ensure
that full consideration could be given to its conibentions and
supporting deta by the Commisgioners, On December 13, 1945, the
Seciety filed five documents,” which, along with the substance of
the September discussions, have been considered by the Commissioners.

The core of the Society’s position and its recommendations is thab
private, consensual, out-~cf-troprking hours homeosexual conduct on the
part of adults, cease to be a bar Yo Fedsral employment, In the alierw
native it 45 asked that the Comdission activate continuing discussions
with represeuntatives of the Society to take a Yprogressive, idealistic,
humane, forward-looking, courageous role" to eligit the heolding of
objective hearings leading to the adoption of the Somimty's TECONIIaT™

dation,

i SDTSCRIMINATION AGAINST THE EMPLOYMENT OF HOMOSEXUALSY, dated
February 28, 1963, by the Boclety, "RESOLUTION OF NATIONAL CAPITOL
AREA QTVIL LIBERTIES UNION CN FEDERAL EMPLOYMENT OF HOMOSEXUALS™,
dated Augush 7,.196L, "A ERIEF OF INJUSTICES" by the Council on
Religion and the Homosexual, Ine., Szn Francisco, Califernia,

June 1965, WWHY ARE HGMOSEXUALS PICKETING THE U, 8. CIVIL SERVICE
COMAISSIONY, June 26, 1965, by the Society, and "FEDERAL EMPLOYMENT
OF HCMOSEXUAL AMERTCAN GITIZENG®, November 15, 1965, by the Society.

THE MERIT SYSTEMwA GOOD INVESTMENT [N GOOD GOVERMNMMENT
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The Commlssionts peliey for determining aultabmliay 1o ghated ay
follows: :

"Persons aboub whom there is evidence that they have
engaged in or solicited others to engage in homosexual
or sexually perverted achs wibth them, withouh evidence
of rehabllitation, are not suitable for Federal employw
ment. In acting on such cases the Commission will cone
sider arrest records, courh records, or records of conw
viction for some form of homosexual conduch or sexuval
perversion; or medical evidence, admissions, or obher
credible information that the dndividual has engaged in
or solicited others to engage in such acts with him.
Evidence showing that a person has homosexusl tendencies,
standing alone, is insufiicient to suppeort a rating of
unsuitability on the ground of lmmoral conduct.!

We have carefully weighed the contentions and recommendations of the
Soclety, and perceive a fundamental misconception by the Soeiety of
couwr policy stemming from a basic cleavage in the perspective by which
this subject is viewed. We do not subsaribe to the view, which indeed
1s the rock upon which the Mattachine Society is founded, that "homp-
sexual!" is a proper metonym for an individeai. Rather we consider the
term "homosexuall Lo be properly uged as an adjective to describe the
nature of overt sexual relations or conduct. Consistent with this
usage pertinent eonsidervations encompass the types of deviate sexual
behavior engaged in, whether isolated, intermitient, or continuing
acts, the age of the particvlar participants, the extent of promis-
ewity, the agpressive or passive character of the individual'!s partie-
ipation, the recency of the incidents, the presence of physical,
mental, emofional, or nervous causes, the influence of drugs, alcohol
or other coentributing factors, the public or private character of the
acts, the lncidence of arrests, convictionsz, or of public offense,
nuisance or breach of the peace related to the acts, the notoriety,

if any, of the participants, the exbtent or effect of rehabilibative
efforts, if any, and the admitted accepbance of, or preference for
homosexual relations. OSuitability determinatdons also comprehend the
total impaet of the applicent upon the job, Fertinent considerations
here are the revulsion of other employees by homosexual conduet and
the consequent disruption of service efficiency, the apprehension
causaed obher emeloyess of homosamual sdvances, gsolicitations or
assaults, the unaveidable subjection of the sexual deviate to crotie
stimulation throuwgh on-the-job use of commen toilet, shower, and
living facilities, the offense to mambers of the publiec who are roe
quired to deal with a known or admitted sexual deviate to transact
Goverament business, the hazard that the prestige and authority of a
Covernment position will be used to foster homosexual azetivity, par=
ticwlarly among the youth, and the use of Government funds and aubhor=
ity in furtherance of condust offensive both to the mores and the law
of our society.

[—

""" PTTTEES SOVERNRNENY | /
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In the llght of these pervading reguiremsnuts 3t 1s uvpon overt conduch
that the Commisgion's polley operates, not upen spurious classification
of individuala., The Scciety apparently represents an efford by certain
ipdividuals to clessify themselves as "homosexuals" and thence on the
basis of asserted discrimination to seek, with the help of others, either
complete social acceptance of aberrant sexval conduct or advence absolve=
ment of any consequences for homosexual acts which come to the atbtention
of the public authority. Homossxzual conduct, ingluding that between conm

‘gsenting adults in private, is a crime in every jurisdiction, excepi under

specified conditioms, in Illincis,. Such conduch is also considered ime
moral wnder the prevailing mores of our society.

We are nobt wmaware of the numerous studles, reperts and recomendations
pertaiming to the criminal aspects of aberrant sexual conduct and the
medqual and anomalous impact of the oriminal laws and their enforecement
upon individuals, who for whatever cause, engage in homosexual conduct.”
It is significant o note, however, that the rencuned Wolfendsn Repord,
which recommended that comsensual homosaxnal econduct, in private between
persong over 21 years of age, be excluded as an offense under the criminal
law of England, nevertheless recognized that such condust may be a valid
ground for exclusion from certain forms of employment. id p. 22. Whether
the criminal laws represent an sppropriate societal response to such conm
duet is a mabter properly addreszed to the state legislatures znd the
Congress. It is boyond the province of this Commission.

We reject categorically the assertion that the Cormission pries into the
private sex life of those seeking Federal employment, or that it discrime

“inates In ferreting out homosexusl conduct, The standard against criminal,

infamous, dishonest, immoral, or notoricusly disgraceful conduct is unie
Pormly applied amd switabilify investigations underlying its obgervance

are oblJectively pursued. We know of no means, consistent with American
notions of privacy and fairness, and limltations on governmental authority,
which eould ascertain the nature of individual private sexual bebhavior
between wsongenting adults,., As long as it remaing truly private, that is,
it remains undisclosed to all but the participants, it is not the subject
of an inquiry. Where, however, due to arrest records, or publie disclosure
or notordiety, an applicant's sexual behavior, be it heterosexual or homom
sexval, becomes a matter of public knowledge, an inguiry may be warranted.
Criminal or licentious heterosexual conduet may equally be disqualifying,
and like homosexual conducth, may become the subject of legitimate c¢oncern
in a suitabllity investigation. In all instances the individual is apprised
of the matter being investigated and afforded an opportunity to rebub,
explain, supplement or verify the information.

#eafs oma UPFENDERS, Gebhard, Gagnon, Pomeroy, Institute of Sex Research
(1965); SEXUAL BEHAVICR AND THE 1AW, Samuel G. XKling, Random House (1965);
HOMGSEXUALITY AND CITIZENSHIP IN FLORIDA, Legislative Investigation Commite-
tee Report (196L); THE AVERICAN LAW INSTITUTE, MODEL PENAL CODE, Proposed
Official Draft (1962); FRIVATE CONSENSUAL HOMOSEXUAL BEHAVICR: THE CRIME
AND ITS ENFORCEMENT, Yale Law Journal, 623 (March 1961): REPORT OF THE C(OMw
MITTERE N HOMOSEXUAL OFFENSES AND PROSTITUTICN BY THE SECRETARY OF STATE F(R
THE H(ME DEPARTMENT AND THE SECRETARY OF SCOTLAND (WOLFENDEN REPCRT) (1957):
A PSYCHTATRT( E‘%’LUATICN OF LAWS OF HOIviOSEI{UALITYé 29 Tample Law Guartarly,

273 (Sprin% 1956) and SHEXUAL DEVIATION RESEARCH, Calif, Legislature,
omittee, Subcormittes en Sex Research (1952).

Judiciary
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To bo sure if an individual applicant were to publicly preoclaim that

he engages in homogexual conduct, that he prefers such relationships,
that he is not sick, or emotionally disturbed, and that he simply has
different sexual preferences, as soms membors of the Matbachine Society
cpenly avow, the Commission would be regquired to find such an individual
unsuitable for Federal employment, The same would be true of an avowed
adulterer, or one who engages in incest, illepgal fornication, prostitu-
tion, or other sexual acts which are criminal and offensive to ¢ur mores
and our pgeneral sense of propriety. The self-revelation by ammouncement
of such private sexual behavior and preferonces is8 itself public conduct
which the Cormission mast consider in assaying an individual's sultablle

ity for Federal employment.

Hence it is apparent that the Commission's policy must be judged by ita
impact in the individual case in the Light of all the circumstances,
ineluding the individual's overt conduct. Before any determination ia
reached the matter is carefully reviewed by a panel of three high level,
mature, experienced employees, and all factors thoroughly congidered.
The fairness of this result, in the light of the investigative evidence
in¢luding the applicant's statements, is subject to administrative re-
view and may also be judicially reviewed. Hence there are safeguards
apainst error and injustice.

uscript Division, Library of Cengrsss

We can neither, consistent with our obligations under the law, absolve
individuals of the conseguences of their conduct, nor do we propose by
atbribution of sexual preferences based on such conduet, 4o create an
insidious clasgification of individuals, We see no third sex, no
oppreased minority or secret society, but only individuals; and we
Judge their suitability for Federal employment in the light of thodr
overt conduct, We must attribute to overt acts whether homosexual or
heterosexual, the character ascribed by the laws and mores of our
aociety. Our aythority and our duty permit no other course,

By direction of the Comwdssion:
Sincerely yours,

wohn W‘. Macy, '@b\
Chairman

|
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