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"=�����4 ��������������������������������������������������������������������������������������������������������� 	;

0����������"=�����4 ������������������������������������������������������������������������������� 	;

"=�����4�#�����0���������/� ����������������������������������������������������������� 	(

�������4 ����������������������������������������������������������������������������������������������������� 	>
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1������� ����������������������������������������������������������������������������������������������������� �;
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 ��*����������������#�4����*�������0���������/�A ������������������������������� ;;

-�.�C����������������� ����������������������������������������������������������������������� ; 
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"
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0��������������( B 0�������������� ����������������������������������������������  �

**� �����
���������������)�0���������/���������:������

"�/��4���� ����������������������������������������������������������������������������������������������  �

�����:���������:� ������������������������������������������������������������������������������  �

0��������������>�B�$���9����������� ������������������������������������  	

1�����:������:� ������������������������������������������������������������������������������������  	

0��������������D�B�$���9����������� ������������������������������������  ;

***� �������������
���)�!����4�$/�������/ ����������������������������������������������  ;

0��������������? B $/�������/�2��:������ �������������������������������  (
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������ ������������������������������������������������������������������������������������������������������������  (

���&��������0����� �������������������������������������������������������������������������  (

1��������+����6������ ����������������������������������������������������������������  >

$�������4�������������� ����1��������+ ��������������������������������������  D

0����������������0���� ����������������������������������������������������������������������  ?

$/������*����/������ �����������������������������������������������������������������  ?

0��������������	��B�0�/����1��������+�0��� ��������������� ,�

$/������&��91��/���������4 ������������������������������������������������������� ,�

��������1��������������2��:����� �������������������������������������������� ,�

�������������������������//���� ����������������������������������������� ,;

0��������������		�B�$/������&��91��/���������4 ������������� ,,

0��������������	��B���������1�������������

2��:����� ������������������������������������������������������������������������������������������ ,,

<� �����������
���
	���
�����)�2��:�������!���� ���������������������������������� ,,

0��������������	; B *������������2�����/����� ������������������������ ,(

0��������������	 B 0����������2�����/����� �������������������������� ,>
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���������*���������"�/��4���� ������������������������������������������������������ ,>

0��������������	,�B�2�����/������� �C������������4 ���������������� ,?

<*� �����
���������
���
	����
�����)�2����������1��������E�*�������� ���� ,?

0�:��+����������������� ��������������������������������������������������������������������� (�

0��������������	(�B����������������� ������������������������������������������ (	

!����������2���������� ����������������������������������������������������������������������� (	

0��������������	>�B�'��+�������� �*����:���4 ������������������������ (�

<**� �����
����)��:�������1����������� �*������� ������������������������������������� (�

0��������������	D�B�0������������ ������������� ���������������������� (;

<***�����
������� ��� ������������������������������������������������������������������������������������ (;

���2��/������� ������+���� �*��������7 ���������������������������������������� (;

�����������7�2��:������ ������������������������������������������������������������ ( 

��7�"7/��������� ������������������������������������������������������������������������� ( 

��������������7/�4����C��� �������������������������������������������������������������� (,

5������ ������������������������������������������������������������������������������������������� (,

���6������ ����������������������������������������������������������������������������������� (>

"�/�������1��������*���:��������7����� ������������������������������������ (D

&������:��1��������*���:��������7����� ���������������������������������� (D

"�������� �!����49C������7������������0������

*���:����������2��������0���������/� ��������������������������������������� >�

������������:��1������������� ��������������������������������������������������� >	

0��������������	?�B�*���:����������������� ����������������������� >	

1��$/���������7�2��:�����������0��4�C/���0����������$����� ����� >�

��/�������0�����:����7�1������ ������������������������������������������������ >�

0�����������������B�"7�������7�1������ ��������������������� >;

0���������������	�B�$�//�������2�������+��

������������ ������������������������������������������������������������������������������ > 

$/���������1�����9��+�2���������7�1����� ����������������������� > 

�����������7�2����4�������������� �������������������������������������� >,

��7�"7/���������������������� ��������������������������������������������� >(

0�����������������B��������*������$�//��� �������������� >>

5���������$��:�������7�1����� ������������������������������������������������� >D

5������ ����������������������������������������������������������������������������������� >D

��6�������������� �"��������������������

2��������������1�����/���� �������������������������������������������� >?

0���������������;�B������/������� �"�������� ������� D�

2������%������5$��1��������������

!����4�*����� ����������������������������������������������������������������������� D�

0��������������� �B�*���:������*��������

�������� ���������������������������������������������������������������������������������� D>
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������������ �2��/���4����+����*���:������������1�����2�������

0���������/ ����������������������������������������������������������������������������������� D>

�����������7��������������� ������������������������������������������������� D>

��7�"7/����������������������� ������������������������������������������� DD

"7�����������0����:������&��91��8����

1��������� ���������������������������������������������������������������������������� D?

0���������������,�B�"7�������79!������������� �������� D?

*F� ���!������"����������)�0���������/������%�������2������� �������� D?

0���������������(�B������/������� �"�������� ���������������������� ?	

0���������������>�B�0������������*���:������*����� �������������� ?	

�����4�����+���� ������������������������������������������������������������������������������ ?	

0���������������D�B�1�����4�%�8����:�� ������������������������������� ?;

0���������������?�B��������1�����:��� �������������������������������� ?,

F� �����
����#�
	��
�#��
)�$��:�:��E���������� ���������������������������������������� ?(

0��������������;��B�$���9����������� ����������������������������������������� ??

1��������� ����������������������������������������������������������������������������������������������������������� ??

��
�����$��� �	������
�����
��)
������� �"�����
��#��
��������� ������ 		;

���0������ ����$���� �������������������������������������������������������������������������������������� 		;

������!����+��6������2��������0���������/� �������������������������������������������� 		,

2��:������+ ������������������������������������������������������������������������������������������������� 		,

�����/���� ��������������������������������������������������������������������������������������������������� 		(

0����������� ������������������������������������������������������������������������������������������������� 		>

������������0������������$���� ������������������������������������������������������������������ 		D

!���������������� �������������������������������������������������������������������������������������� 		D

������*�/������������ �0������������ ������������������������������������������������������� 	��

*������:��������������*�������������*�/��������� ����������������������������� 	�	

0��������������;	�B�0������������$���� ����������������������������������������������� 	��

0��������������;��B�*������������������������� ���������������������������������� 	��

�������� ������������������������������������������������������������������������������������������������������������� 	�;

0������������*��������� ��������� ������������������������������������������������������������ 	�;

���=���4��� �1������������������+� ���������������������������������������������������� 	� 

������� �������4��� ������������+� ������������������������������������������������� 	�,

���1��������1�:����������� ������������������������������������������������������������� 	�D
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Chapter Four

The Legal Organization of Personal Relationships

In this chapter, we set out to address the nature of  the state’s role and interest in

assigning rights and responsibilities within committed personal adult relationships.

What should the state’s role be in relation to committed relationships? What is

the nature of  the state’s obligation in providing legal mechanisms to support

relationships and to assist in the legal organization of  such relationships?

We begin by suggesting that the state does indeed have a role in creating legal

mechanisms for people to express their commitments to one another. Such a

role must be carried out in light of  the plurality of  relationships that exist in

Canadian society as well as the values of  equality and autonomy that should

characterize governmental action. How can the state adequately respond to the

variety of  needs that people have in organizing their personal relationships?  How

can it ensure that the values of  autonomy are respected while ensuring that the

risks of  exploitation are minimized? These are the questions discussed in this

chapter.

The Role of the State

Many people long for stability and certainty in their personal relationships just as

they do in other areas of  their lives, at work or in business. The state does have a

role in providing legal mechanisms for people to be able to achieve such private

understandings. It must provide an orderly framework in which people can express

their commitment to each other and voluntarily assume a range of  legal rights

and obligations.

In attempting to provide for adequate legal structures or mechanisms that

may support the relationships that people develop, the state must respect the

values that we outlined earlier: equality, autonomy and choice.

For a long time, the state has focused on marriage as the vehicle of  choice

for adults to express their commitment. Marriage provides parties with the ability

to state publicly and officially their intentions toward one another. It is entered

voluntarily. It also provides for certainty and stability since the marriage cannot

be terminated without legal procedures. Marriage as a legal tool demonstrates

characteristics of  voluntariness, stability, certainty and publicity that made it

attractive as a model to regulate relationships.

But it is no longer a sufficient model to respond to the variety of  relationships

that exist in Canada today. Whether we look at older people living with their adult

children, adults with disabilities living with their caregivers, or siblings cohabiting
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in the same residence, the marriage model is inadequate. Some of  these other

relationships are also characterized by emotional and economic interdependence,

mutual care and concern and the expectation of  some duration. All of  these

personal adult relationships could also benefit from legal frameworks to support

people’s need for certainty and stability.

Throughout our consultations, it became clear that simply allowing people

the option to enter into private contracts, such as cohabitation agreements or

caregiving arrangements, was insufficient because it did not always have the official

or public aspect that was needed, nor did it offer sufficient guarantee of  certainty.

In addition, the lack of  official record of  such private arrangements prevents the

efficient administration of  laws and programs where relationships could be

relevant. For example, it might be easier to prove that one is in a close personal

relationship according to our proposed Evidence Act, if one benefits from an

already publicly acknowledged relationship.

We must therefore examine ways for the state to offer all Canadians

appropriate legal frameworks that respond to their needs for certainty and stability

in their personal relationships. This role of  providing sufficient legal mechanisms

for people to carry out their private and personal commitments is an important

one. It is just as important as insuring that the corporate world has the legal tools

to respond to its needs for stability and certainty. These legal frameworks must

keep pace with the ways in which adults organize their lives.

It is in this context that one must look at the mechanisms currently developed

to allow Canadians to organize their private lives.

The sole traditional model, once accepted by most couples, has given way to a

variety of models. These models are determined by the people involved based

on their specific expectations. As the chair of the Conseil de la famille et de

l’enfance du Québec stated:

The values emerging from the surveys show a society that is primarily

individualistic and pluralistic, a society that is looking for new models. There is a

lack of the common, clearly defined reference points that people once used to

guide them in their search for happiness.  […] Increasingly, individuals rather

than major institutions are defining reference points and guideposts.

A. Roy, Le contrat en contexte d’intimité (Ottawa: Law Commission of Canada,
June 2001) at 15.
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Legal Frameworks for Personal Relationships

In this section, we review four legal models of  regulation of  personal relationships.

The first, the private law model, is one that operates by default. When governments

do not provide any legal framework, parties resort to traditional private law

concepts to organize their lives. This is the current case for non-conjugal

relationships in Canada in which people may choose to be regulated privately.

For conjugal relationships, there are three models to regulate personal relationships

that have been used around the world: ascription, registration and marriage. In

this section, we explore the advantages and disadvantages of  the four mechanisms

with a view to suggesting possible avenues for governments to better reflect the

diversity of  personal relationships.

Private Law

People are always at liberty to express their commitments through contracts.

Whether written or oral, contracts do regulate personal relationships. Expressly

or implicitly, people who reside together, who help each other or who have an

intimate relationship organize their lives around shared expectations that are more

or less well defined. When such expectations are not fulfilled, they may seek

remedy in court under various theories of  private law, unjust enrichment,

constructive trust, or the creation of  an implicit partnership,1 to name a few.

Parties may choose to state explicitly in a written document their shared

expectations and demand execution of  such a contractual arrangement through

the civil courts. The ability to forge one’s own contractual regime and negotiate

the terms of  one’s commitment is a valued tool in a free society and one which

must always be available.

But it is a tool beyond the reach of  many people. Leaving the parties to

design their own contractual or private law arrangements imposes too high a

burden on people who do not have time, energy or the requisite knowledge to do

so. The possible involvement of  a lawyer to design such arrangements is also too

costly or inconvenient for the majority of  people. Furthermore, there is also a

concern that the stronger or wealthier party may impose unfavourable terms on

the poorer or weaker party.

Although contracts will continue to remain an important method for

individuals to determine their mutual rights and obligations, they are not a sufficient

remedy in and of  themselves.2 The contractual model may respect the value of

autonomy but often falls short of  fulfilling other values such as equality or

efficiency since too few individuals are prepared to negotiate the terms of  their

close personal relationships.

In the absence of  a contract, people will also continue to use the courts and

private law remedies to respond to various ways in which their expectations have

not been met or to remedy the exploitation that they have suffered. However,
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this mechanism, used in the aftermath of  a relationship, is uncertain, expensive

and requires that people be able to afford and endure costly and difficult court

proceedings.

In the case of  conjugal relationships, governments have long recognized the

limitations of  the contractual and private law models and have moved to a

presumptive model for most of  these relationships, a model that we describe as

ascription.

Ascription

Ascription refers to treating unmarried cohabitants as if  they were married, without

their having taken any positive action to be legally recognized. In most Canadian

provinces and at the federal level, governments have moved to extend policies

and legislation aimed at married couples to common-law partners. For example,

the Modernization of  Benefits and Obligations Act3 extended to both same-sex and

opposite-sex couples living in a conjugal relationship for at least one year, a wide

array of  rights and obligations previously available only to married couples.

Ascription is generally heralded as a way for governments to prevent the

risks of  exploitation inherent in a contractual model. It imposes a set of  obligations

on people in conjugal relationships which are presumed to correspond to the

expectations of  the majority of  people. It has hence allowed governments to

respond to the changes in Canadian society, particularly with respect to the

regulation of  the relationships of  unmarried conjugal relationships. It also supplies

a default arrangement for couples who have not provided for any arrangements4

and who would otherwise have to resort to cumbersome traditional private law

models.

However, ascription as a model has limits. First, it is a blunt policy tool in

that it treats all conjugal relationships alike, irrespective of  the level of  emotional

or economic interdependency that they may present. Second, it infringes upon

the value of  autonomy. Although people may opt out of  certain statutory

provisions governing their relationships, they are not always aware of  this

possibility. In addition, ascription is not the best way to respond to the needs of

non-conjugal relationships.5 It would be inappropriate to presume that all older

parents living with their adult children have the same needs or that adults with

disabilities have equally similar patterns of  caring and support. Although ascription

may serve the particular purpose of  preventing exploitation,6 it is a tool that must

be used sparingly, where there is evidence of  exploitation. Governments should

continue to use the model of  ascription but they should also provide Canadians

with appropriate tools to define for themselves the terms of  their relationships.

It is in that context that governments should look at a system that would

affirm the capacity of  people to establish for themselves the terms of  their

relationships while providing models for doing so. Registration models would

serve that purpose.
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Registration

Recently, there has been a move toward the creation of  a new status, often called

registered partnership (or Registered Domestic Partnership or RDP). A domestic

partnership scheme was first adopted in Denmark in 1989,7 and since then has

been adopted in other European countries,8 Hawaii9 and Vermont.10 Often RDPs

were introduced as a means of  recognizing same-sex relationships. However, as

these schemes developed in other jurisdictions, they have been extended to also

allow opposite-sex couples to register their relationships. For example, in the

Netherlands, the registration scheme is open to both same-sex and opposite-sex

partners.11 Belgium, France and the Spanish province of  Catalonia have also

enacted registration schemes open to two persons of  the opposite or same sex.12

In what is the first registration scheme in Canada, the province of  Nova Scotia

has introduced a registration scheme that is open to both same-sex and opposite-

sex couples.13

The objective of  these registration schemes is to provide an alternative way

for the state to recognize and support close personal relationships. When people

register their relationships, they are then included within a range of  rights and

responsibilities often similar to marriage.14 It is a regime that has begun to develop

as a parallel to marriage, in which the state is promoting a similar set of  objectives

in the recognition and support of  personal relationships. Like marriage,

registrations have the characteristics of  voluntariness, stability, certainty and

publicity. They provide an orderly framework in which people can express their

commitment to each other, receive public recognition and support, and voluntarily

assume a range of  legal rights and obligations. These regimes also provide for an

orderly and equitable resolution of the registrants’ affairs if their relationships

break down. These are the advantages to a registration scheme. Such schemes

allow individuals to express their commitment publicly and voluntarily choose to

be included within a range of  legal rights and responsibilities. These schemes

affirm the basic principles and values that ought to guide the regulation of  personal

adult relationships, including equality and respect for diversity on one hand, and

autonomy and freedom of  choice on the other.

First, a registration scheme is worthy of  consideration because it would enable

a broader range of  relationships to be recognized. It would therefore provide

both conjugal and non-conjugal unions with a way to formalize their relationship

and to voluntarily assume rights and responsibilities toward each other. In this

way, a registration system would promote the equality of  non-conjugal

relationships. The second major advantage of  a registration scheme is that it

affirms the autonomy and choices of  Canadians in their close personal

relationships. There is value in encouraging people to make their relationship

commitments clear and in recognizing the choices that people make in their close

personal relationships. A registration scheme provides a way in which a broad
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range of  relationships, including non-conjugal relationships, can be recognized,

while also promoting and respecting the value of  autonomy. A registration scheme

has a number of  advantages specifically related to the value of  autonomy and

choice. In such a scheme, rights and responsibilities are based on the mutual and

voluntary decisions of  the individuals in the relationship. It thereby avoids many

of the problems with functional definitions that impose relationship status on

individuals whether or not they so desire.

A registration scheme could play an important role in broadening the range

of  options available for people (conjugal and non-conjugal alike) to voluntarily

assume rights and responsibilities. The ability to formalize a relationship through

a public declaration of  commitment is important to Canadians. A registration

scheme provides a way in which individuals in close personal relationships can

choose to make such a public declaration of  commitment, which would then be

respected by government.

A registration system may also promote the values of  equality and autonomy

within relationships without compromising the value of  privacy. The ascription

model described above, if  it were to use more functional definitions, would require

that governments examine individual relationships to decide whether they fit the

definition. It is an approach that necessarily involves some degree of  invasion of

privacy. A registration scheme, on the other hand, by leaving the choice entirely

up to the individuals within relationships and then respecting that choice, provides

a way of  recognizing conjugal and non-conjugal relationships without

compromising the values of  autonomy or privacy. Within a registration scheme

there would be no uncertainty about the legal status of  the close personal

relationship and no reason for the government to subject the relationship to

scrutiny. Ascription, however, should continue to be used where there is evidence

of exploitation.

Designing a Registration Scheme

There are many challenging questions that governments will have to address in

deciding how a registration scheme should be designed and implemented. In this

section, we review some of  these questions and, drawing on the insights that can

be gleaned from developments in other jurisdictions, we suggest how a registration

system should be designed.

Formal Attributes

The first question that must be addressed in designing a registration scheme

involves its formal attributes, that is, who may register? Should there be any limits

on who may register?

One of  the greatest advantages of  a registration scheme is that it provides an

opportunity to recognize the formal commitment of  individuals in any
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relationship. There is no reason for governments to restrict a registration scheme

to conjugal couples or to same-sex couples15 or, indeed, only to couples.16 Some

models of  registration developed in Europe have been restricted to conjugal

unions or even to same-sex relationships.17 Many other jurisdictions that have

introduced registration schemes have limited these schemes to conjugal couples.

For example, in the first registration scheme to be introduced in Canada, the

province of  Nova Scotia limits domestic partner declarations to “two individuals

who are cohabiting in a conjugal relationship”.18 In the Nordic countries, because

the registration schemes were introduced to give some form of  legal recognition

to same-sex couples, they tend to have the same kind of  restrictions as those

imposed on marriage. Most commonly, individuals cannot register if  they are

related too closely by blood. While none of  these schemes specify that individuals

must have a sexual relationship,19 the restriction on not entering into a registration

within a “close family relationship” means that registration is not available for

non-conjugal couples who are related too closely by blood. For example, then,

two adult siblings who live together could not enter into a registration in these

regimes.20

We are thirty-six-year-old twin sisters who have never been married or had

children and who live together… Our lives are inextricably linked: aside from

being related and having known each other all of our lives, we have co-habited

continuously for the last seventeen years (since leaving our parental home), rely

on each other for emotional support, and are entirely dependent on each other

financially – we co-own all of our possessions and share all of our living expenses.

A more stable relationship cannot be found.  Yet, because we are sisters, rather

than husband and wife, and because we are not a couple in a presumably sexual

relationship, we are denied tax benefits, “family” health coverage, and a multitude

of other advantages constructed upon sexist and heterosexist ideas about what

constitutes meaningful relationships.

We find this situation incredibly frustrating.  It seems to us that we are being

penalized for not marrying or living with men – or even with women in a

presumably sexual relationship.  Should the possibility of sexual relations between

two co-habitating[sic] adults, whether heterosexual or homosexual, really be

the yardstick by which the government, the law, and the corporation measure a

citizen’s entitlement to social and economic rights?  This notion is completely

absurd, and yet our entire social structure is premised upon it.

Law Commission of Canada Comments Board, website, June 2000 - January 2001,
posted with permission.
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A few jurisdictions have introduced registration schemes which include non-

conjugal couples. In Hawaii, the “reciprocal beneficiaries” scheme extends certain

rights and benefits to couples who are legally prohibited from marrying.21 Under

this scheme, same-sex couples as well as non-conjugal couples are permitted to

register their relationship. A study by the British Columbia Law Institute

recommended that registrations be made available to conjugal and non-conjugal

couples alike.22

Finally, a number of  jurisdictions have considered whether registrations should

be limited to couples who live together. In the Netherlands, domestic partners

have an obligation to cohabit. However, in Denmark and Sweden, there is no

obligation for the partners to live together. In our view, there is no reason to

impose a residential requirement on registrations. There is no similar restriction

on marriage: married couples do not have to live together for the marriage to be

valid. There is, then, no compelling reason to impose such a restriction on

registered relationships.23

Another question that governments will have to address is how registrations

should be terminable; that is, how can partners decide to end their registration?

In our view, registrations should be terminable by mutual agreement. Registered

partners should be able to make a mutual declaration that their partnership has

ended. Furthermore, given that married spouses can end their marriage unilaterally

by making an application for divorce after living separate and apart for one year,24

it would not be justifiable to impose a more rigorous standard on domestic

partners. Partners in a registered relationships should similarly be able to register

a dissolution of their registration.25

In addition, the regulation of  the dissolution of  registrations must ensure

that the legal obligations between the registrants are respected upon relationship

breakdown. Restructuring financial relationships on relationship breakdown

remains an important state objective. The state should ensure that the reasonable

expectations of  partners are not undermined on the breakdown of  the relationship.

Legal Implications of  Registrations

In the Nordic European jurisdictions and Vermont, registrations have been created

as a parallel to marriage. In these regimes, people can choose to enter into a

registration and are then subject to a predetermined set of  rights and

responsibilities. While these are not always the identical set of  rights and

responsibilities as marriage, the legal consequences are similar.

Governments could enact a registration regime based on this model, whereby

people could formally enter into a registration and then be entitled to

predetermined rights and responsibilities. The possibility of  choosing the same

rights and responsibilities as spouses or common-law partners could be offered.

It might also be possible to design more flexible arrangements that may respond
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better to the variety of  caregiving relationships that exist. Models of  caregiving

arrangements could be proposed which parties could modify, if  they so wish.26

The legal consequences of  registration might be limited to the private rights

and responsibilities within the relationship. It could involve such issues as property

and support obligations both during and after the relationship. It could involve

determinations for care arrangements, consent to treatment or other aspects of

the relationship. The commitment of  entering into a registration would be about

the voluntary assumption of  mutual responsibilities. It would be about clarifying

this commitment of  mutual responsibility in law, both for the parties themselves

and for potentially interested third parties.

Intergovernmental and International Implications

There are significant intergovernmental implications of  introducing a federal

registration scheme. The jurisdiction of  the federal government to implement a

registration scheme is limited. The federal government has jurisdiction over

marriage and divorce (s. 91(26) of  the Constitution Act, 1867), which includes the

corollary issues of  support and custody. However, it is unlikely that this jurisdiction

would allow the federal government to enact a registration regime that regulated

the private legal obligations between domestic partners. Federal jurisdiction over

marriage and divorce is not sufficiently broad to empower Parliament to pass

legislation regulating entry into, and exit from, this new civil arrangement that,

like marriage, would then be possibly employed in federal, provincial and territorial

laws. The best scenario would be for a coordinated initiative, such as a model

Uniform Act for the registration of  relationships.27

Governments will also need to consider the international implications of  a

registration scheme. If  individuals entered into a registration, would that

relationship be recognized abroad? What if  these two individuals were non-

conjugal? What if  they were of  the same sex? What if  they were persons of  the

opposite sex living together in a conjugal relationship, but decided to forgo

marriage in favour of  a registered status? These questions all raise serious and

not easily answerable foreign recognition and conflict of  laws issues. First, it is

worth noting that the law regarding the recognition of  foreign marriages is itself

a controversial and confusing area. Notwithstanding efforts to harmonize this

law, through the Hague Convention on Celebration and Recognition of  the Validity of

Marriage, different countries adopt different approaches to the recognition of

foreign marriages. Canada, among other countries, has not signed the Convention

and follows its own rules on the recognition of  foreign marriages.28 Potential

registrants in Canada would have to be educated about the effects and limitations

of  their registered status in other countries. Secondly, there are the new and

distinctive problems associated with the creation of  a civil status in some states

but not others, a status that is itself  not uniform in scope as between these
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different states. European countries that have enacted registration schemes have

begun to grapple with some of  these issues. But, to date, there is little uniformity

in approach.29 The Hague Conference on Private International Law (which works

towards the unification of  the rules of  private international law) is currently

considering the issues related to unmarried couples, including registered

partnership. The Council of  Europe has also expressed interest in the private

international law aspects of  registered partnerships.

Canada should participate in the efforts toward international recognition of

registration systems. It should also attempt to design its international arrangements

on the basis of  the existence of  a variety of  relationships and move toward an

international recognition of  registrations.

Recommendation 31

Parliament and provincial/territorial legislatures should pass laws

enabling adults to register their relationship.

Considerations:

- The registration should not be restricted only to conjugal

relationships.

- It should provide for a set of  commitments, which could include

caring arrangements, consent to treatment dispositions, support and

sharing in property from which the parties may opt out.

Recommendation 32

Governments should attempt to design their international arrangements

on the basis of  the existence of  a variety of  relationships and move toward

an international recognition of  registrations.

Registration schemes are not a panacea:  the number of  people who choose

to register their relationships may not be significant.30 It also seems clear that

registration schemes could not completely replace the ascription model which

has taken root in Canadian law, particularly when the care of  children is involved.

Nevertheless, they offer the following significant advantages to complement and

nuance such ascriptive models:  they offer people the possibility of  voluntarily

assuming responsibilities toward another;  they may provide models of

arrangements that could be helpful in framing negotiations between parties; and

they provide for an expression of  commitment outside of  conjugal and intimate

relationships. This is a feature that distinguishes them from the fourth legal

instrument for the regulation of  close personal adult relationships: marriage.
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Marriage

Our marriage laws are the product of  a long history and they date to the early

days of  Confederation.31 A review of  the role of  the state toward the organization

of  personal relationships in Canada would not be complete without an assessment

as to whether our marriages laws continue to meet the needs of  our evolving

society.32 This is the purpose of  this section.

We begin with a fundamental question as to whether there needs to be marriage

laws at all. One could imagine that in order to achieve equality toward the range

of relationships that exist in Canada, the state could simply institute a system of

registration as recommended above that could replace marriage, for all legal

purposes. What would be the implications of  such a model?  Would it better

serve the objectives of  the state?

Registration Instead of  Marriage

Creating a registration scheme that would permit all relationships, conjugal and

other, to benefit from the characteristics of  voluntariness, publicity, certainty and

stability now afforded only to marriage could eliminate the need for marriage. It

would not prevent people from marrying religiously or calling themselves

“married” in addition to “registering” their unions. However, the religious marriage

would not carry legal connotations nor would the public identification as “married”

be of  any legal consequence. In order to have legal consequences, people would

have to register their relationship. Legal consequences would accompany only

the additional and separate step of  registering the relationship for civil purposes.

The system of  civil registration would be open to all, married couples and others,

who want to obtain public recognition and support of  their relationships while

voluntarily subscribing to a range of  legal rights and obligations.33

This idea has many advantages. By removing the link between marriage and

legal consequences, the spheres of  religious and secular authority would be more

clearly delineated. By establishing a civil registration scheme open to all persons

in committed relationships, the state could focus more clearly and effectively on

accomplishing the underlying objective currently accomplished incompletely by

marriage, namely, recognizing and supporting committed personal adult

relationships by facilitating an orderly regulation of  their affairs.

However, one disadvantage of  leaving the solemnization of  marriage to

religious authorities is that the option of  marrying in a secular ceremony would

be lost. This may be a serious disadvantage given that civil marriage ceremonies

constitute a growing proportion of  marriages solemnized in many Canadian

jurisdictions. Nevertheless, this would not prevent couples from calling “marriage”

the registration of their unions and celebrating this commitment.
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It should also be noted that under this model, married persons would have

the choice, currently unavailable to them, whether or not to have their relationship

status formally recognized by the state. There are both advantages and

disadvantages to this choice. On the one hand, it promotes the value of  autonomy

for married and unmarried persons alike since they all will be able to choose

whether or not to register their relationships. On the other hand, it may create

the undesirable situation of  undermining individuals’ reasonable expectations. If

individuals do not understand that a religious marriage unaccompanied by a

registration does not result in any legal consequences, they may be lulled into a

false sense of  security having entered only a religious marriage. This would have

to be understood and reinforced particularly by the religious organizations

currently empowered to marry.

It should also be noted that this option may require substantial provincial

and territorial co-operation. The complexities of  divided jurisdictions would pose

a challenge to the replacement of  marriage with civil registration.

While there are many principled advantages to this model, it is not likely an

option that would appear very attractive to a majority of  Canadians. Replacing

marriage with a system of  registration undermines choice in the regulation of

close personal relationships. Removing marriage as a choice for conjugal couples

prevents them from continuing to use a legal mechanism that many regard as

fundamental to their commitment. While further debate about the appropriate

role of  the state in marriage, including the possibility of  removing the state from

the marriage business, is worthwhile, we do not believe that this is a viable reform

option at this time.

We are left with attempting to determine whether our marriage laws continue

to respond to the needs of  society.

Adequacy of  Current Marriage Laws

The history of  marriage laws in Europe has been characterized by a struggle

between religious organizations and the state to control the institution. We begin

by briefly reviewing this history since it helps explain the presence of  religious

denominations in the administration of  marriage laws in Canada. This historical

overview is limited to the evolution of  marriage in the Western world and is

offered as a background to understand the current mix of  religious and state

administration of  marriage in Canada. In a subsequent section, we discuss the

appropriateness of  religion in the administration of  marriage laws versus a system

comprised solely of  civil marriages. In the final section, we address the issue of

same-sex marriages.
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A Brief  History of  Marriage Laws

In Roman law, marriage was considered to be largely a private matter, regulated

by custom more than law. Marriage did have legal consequences: it was indirectly

significant when the law “had to deal with problems involving membership of

the ‘houses’ of  which the body politic was composed, with succession on death,

or with allocation of  responsibility for civil wrongs”.34 But the formation and

dissolution of  marriage was governed primarily by custom. As Mary Ann Glendon

concludes, in Roman times,  “the law took little notice of  the social institution of

marriage…marriage was not a legal institution”.35

The fall of  the Roman Empire and the rise of  the Christian church brought

about a fundamental transformation in the regulation of  marriage, as the church

claimed exclusive jurisdiction over marriage. This claim to exclusive jurisdiction,

and “the novel idea that marriage was indissoluble,” were “both closely connected

to the new Christian idea that marriage was a sacrament”.36 The idea of

indissolubility did not take hold easily. For several centuries, the Church had to

tolerate local customs in which divorce and remarriage were common, as it slowly

acquired its control over marriage. The authority of  the ecclesiastical courts and

the basics of  canon law were in place in France and the Germanies by the end of

the 10th century, and in England by the 12th century. Canon law established the

indissolubility of  marriage and, along with it, a complex web of  regulations for

more precisely defining marriage.37 Up to the Council of  Trent in the mid-16th

century, the church had continued to recognize local, informal marriage customs.

But, with the Decree Tametsi in 1563, no marriage would be valid unless it had

been publicly celebrated in the presence of a priest.38

From the 16th century onwards, the Catholic Church began to lose its exclusive

jurisdiction over marriage, as the state began to take an interest in its regulation.

In parts of  continental Europe, the Catholic Church lost its jurisdiction due to

the Protestant Reformation. But, as jurisdiction was slowly transferred to the

secular authorities, there was little change in the rules governing marriage. Rather,

the secular authorities “simply took over much of  the ready-made set of  rules of

the canon law”.39 The 18th century witnessed the rise of  the codification of  private

law, including the extensive regulation of  the formation, dissolution and content

of  marriage, as well as the emergence of  the compulsory civil marriage ceremony,

according to which only a civil marriage would be recognized as a valid marriage.

The compulsory civil marriage was the product of  the French Revolution. While

the royal courts had already assumed control over marriage from the church, the

introduction of  the civil marriage completed the state’s exclusive jurisdiction over

marriage and, with it, the separation of  church and state.40
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In England, the church retained its ecclesiastical jurisdiction over marriage

well into the 19th century. Informal marriages continued to be valid until Lord

Hardwicke’s Act41 in 1753, which, like the Decree Tametsi, banned clandestine

marriages and made an ecclesiastical ceremony compulsory. Civil marriage was

introduced only in 1836 with the Marriage Act.42 Unlike France and other countries

in Europe, however, civil marriage did not displace religious marriages.

These two different approaches to the role of  church and state in relation to

marriage continue in contemporary Western Europe. In some countries – including

Belgium, France, Germany, the Netherlands, and Switzerland – a civil marriage

ceremony is mandatory. It is the only type of  marriage recognized by law. A

religious ceremony may be held following the civil ceremony, but no legal

consequences attach to it. The respective roles of  church and state are thus clearly

separated. In other countries – including Denmark, the United Kingdom, Greece,

Ireland, Italy, Norway, Portugal, Spain and Sweden – civil and religious ceremonies

are alternate routes to the same legal consequences. Church and state both have

the authority to solemnize a marriage for the purposes of  legal recognition.43

This is the approach that was inherited from England and has since been

maintained in both Canada and the United States.

As this brief  historical review reveals, state jurisdiction over marriage is a

relatively recent phenomenon. And the state’s interest in marriage has also

continued to change. Indeed, as opinions and values have continued to change,

so too have the state objectives underlying marital regulation. While the state’s

interest in establishing the requirements of  a valid marriage and the legal

consequences that attach to marriage partners has been a constant over the course

of  Canadian history, the nature of  state regulation of  marriage has undergone

Marriage [is like] …an archaeological site on which the present is constantly

building over the past, letting history’s many layers twist and tilt into today’s

walls and floors…many people believe theirs is the one true claim to this holy

ground.  But…marriage has always been a battleground, owned and defined

first by one group and then another.  While marriage…may retain its ancient

name, very little else in this city has remained the same, not its boundaries,

boulevards, or daily habits – except the fact that it is inhabited by human beings.

And yet, marriage has outlasted its many critics…and has outlasted as well, the

doomsayers of so many eras who post marriage’s obituary notice every time

society talks about changing its marriage rules.

E.J. Graff, What is Marriage For? (Boston: Beacon Press, 1999) at xi.
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profound change. Consider the differences between the contemporary regulation

of  marriage and the situation a century ago.

In the late 19th century, the law continued to enforce the Christian

understanding of  marriage as a lifelong, indissoluble union of  one man and one

woman to the exclusion of  all others.44 Legal regulation supported a division of

labour along gender lines: in urban areas at least, wives were to provide a range

of  domestic services in exchange for their husbands’ economic support. The law

worked together with other social practices to place its weight behind the Christian

conception of  marriage. Intimate relations within marriages were protected from

state scrutiny, while sexual activity outside of  marriage was heavily discouraged.

Unmarried mothers and their children were penalized. Divorce was so difficult

and costly to obtain that formal dissolution of  marriages was not an option that

could be contemplated by Canadians of  ordinary means. Limitations on women’s

civil and political rights were seen as extensions of  wives’ legal and financial

dependency on their husbands. We now see the nineteenth century model of

marital regulation as one that was deeply implicated in structures of  gender

inequality.

The contemporary law of  marriage is very different.45 Women have achieved

recognition of  their independent legal personalities and equal political rights.

Gender-neutral laws have replaced legislation that accorded different legal rights

and responsibilities to husbands and wives. Contemporary family laws recognize

marriage as a partnership between equals.46 Sexual assault within marriage47 and

other forms of  domestic abuse can give rise to criminal prosecution. Marriages

are no longer legally indissoluble: the availability of  no-fault divorce makes the

continuation of  a marital union a matter of  mutual consent.48 The decision whether

or not to procreate and raise children is an issue of  fundamental personal choice.

The heavy legal and social penalties imposed on non-marital cohabitation or

children born out of  wedlock have been removed. The law has had to recognize

that children formerly known as “illegitimate” are part of  society – not recognizing

their existence does not make them less so and fails to protect their basic interests.

Now federal legislative policy and constitutional norms dictate equal treatment

of  married spouses and unmarried conjugal cohabitants.49

Further, although many people marry to have children, and marriage is, in

many cases, the legal arrangement that supports parenting, marriage is not the

only place where parenting is performed. While the overall childbearing rate has

been on the decline, the non-marital childbearing rate has increased sharply. The

percentage of  non-marital births was one-third of  all children born in 1994,

compared with only 6 percent in 1974.50 The fact that marriages occur when

people are no longer able to have children and the fact that many children are

born and live outside marriage indicates that parenting and marriage are not

interchangeable concepts although, in the lives of  many Canadians, the two

concepts continue to be inter-related.
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Borrowing the term from the history of  church and state, Nancy Cott has

described the transformation in the relationship between marriage and the state

in the United States as “disestablishment”. Just as the state does not recognize a

single, officially established church, no longer is any single, official model of

adult intimate relationship supported and enforced by the state.51

Nevertheless, Canadian laws have long recognized that marriage can be

formalized either through a religious or civil ceremony. Provincial and territorial

laws draw a clear distinction between religious and secular means of  formalizing

marriage. Religious marriage ceremonies are performed by religious authorities

pursuant to a state-issued licence or pursuant to the publication of  banns. Civil

marriage ceremonies are performed in a secular context by designated state

authorities. The preconditions of  each type of  marriage may differ. For example,

the Roman Catholic Church does not permit divorce and will not perform a

religious ceremony if  one of  the intending spouses has been divorced.

Nonetheless, Canadian law permits both a civil divorce and a civil remarriage,

whatever the religion of  the parties. While the rate of  civil marriage is increasing

in many jurisdictions, it remains the case that the majority of  marriages in Canada

are formalized pursuant to a religious ceremony (except in British Columbia where

the civil form of  marriage is more popular).52

In Canada, therefore, we currently have a complex regime where both the

religious authorities and state authorities are present. Does this regime continue

to be adequate for the evolving Canadian society?  Would it be appropriate to

revisit the role of  the religious authorities as state-delegates for the purposes of

marriage celebrations and adopt the regime of  civil marriages that exist in

numerous countries?

The Case for Civil Marriage

In many countries, only a civil marriage has legal consequences. Religious

institutions conduct religious marriages. However, a couple must enter a civil

marriage in order for the marriage to have legal consequences. This model of

civil marriage has been in effect in France since the French Revolution.53 The

religious celebration of  marriage has no legal effect: couples must first have a

secular marriage ceremony.54 A similar model of  civil marriage is followed in

Belgium, Germany, the Netherlands and Switzerland. This model of  civil marriage

is one that completely separates the respective roles of  church and state. Churches

continue to have authority over the religious aspects of  marriage, but the state

alone has jurisdiction over the civil aspects of  marriage. Only civil marriages

have legal consequences.

The only disadvantage to adopting a model of  civil marriage as it exists in

France and other European countries is the duplication it entails. While the rate

of  civil marriage is increasing in many jurisdictions, the majority of  marriages in
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Canada are formalized pursuant to a religious ceremony. A mandatory civil

ceremony would require the additional visit to state officials, and the appropriate

personnel and facilities for such celebrations.

Nevertheless, the option of  moving toward a civil marriage should be

considered because it would clarify the respective roles of  the state and religious

organizations. The current situation, in which the state and religious denominations

are both involved and have different rules governing marriage, creates confusion

that often increases the difficulty and polarization of  public policy debates. This

is the case for the issue of  same-sex marriages.

The Case for Same-Sex Marriage

Marriage, from the point of  view of  secular state authority, is a means of

facilitating in an orderly fashion the voluntary assumption of  mutual rights and

obligations by adults committed to each other’s well-being.55

A review of  the history of  state regulation of  marriage helps illuminate that

the state interest in marriage is not connected to the promotion of  any particular

conception of  appropriate gender roles. Nor is the state reserving marriage to

procreation and the raising of  children. People may marry even if  they cannot or

do not intend to have children. The purposes that underlie contemporary state

regulation of  marriage are to provide an orderly framework in which couples can

express their commitment to each other and voluntarily assume a range of  legal

rights and obligations. The law also attempts to provide for an orderly and equitable

resolution of  married spouses’ affairs if  their relationships break down.

There are diverse views on same-sex marriage, with strong feelings on each

side of  the issue. For those same-sex couples who wish to marry, the prohibition

on same-sex marriage represents a rejection of  their personal aspirations and the

non-recognition of  their personhood. They feel that without equal access to the

institution of  marriage, their ability to celebrate their love and their lives on equal

terms is undermined. They feel that they are denied a fundamental personal

choice.56

On the other side are those who argue, equally passionately, that marriage

has always been defined as, and should remain limited to, the union of  a man and

a woman. For the opponents of  same-sex marriage, it is a matter of  preserving a

time-tested and even sacred institution. Although a number of  religious

institutions are now celebrating same-sex commitment ceremonies, some of  the

opposition to expanding the entitlement to marry to include same-sex couples

stems from religious beliefs. Many feel that Parliament should not redefine a

concept that they consider inseparable from its societal and religious meanings

and origins. Others point to the universality of  the recognition of  the heterosexual

aspects of  marriage and find it difficult to accept that marriage be extended to

same-sex couples.57
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In its public consultations, the Law Commission received many submissions

both for and against same-sex marriage. Public polls indicate that Canadians are

increasingly accepting of  the idea of  same-sex marriage58 although there remains

strong opposition to it in certain segments of  the population.

Nevertheless, the issue of  same-sex marriage cannot be avoided. Several

cases challenging the current exclusion are now before the courts.59 The status

quo or even the creation of  a registration system will not prevent the Charter

challenges. The introduction of  a registration scheme should not be seen as a

policy alternative to reforming marriage. Registration schemes in lieu of  allowing

same-sex couples to access marriage are seen, by those in favour of  same-sex

marriage, as creating a second-class category of  relationships.60

The enactment of  a registration scheme, however, would allow the diversity

of  relationships to be expressed. This may, in turn, diffuse the opposition to

same-sex marriage, which as the polls suggest, is waning. Therefore, an option

might be a two-part response to the issue of  same-sex marriage by first enacting

a registration scheme to permit same-sex couples to have access to a legal

framework to organize their affairs and, as the population becomes more receptive

to it or as they become pressed by international or judicial developments,

governments could then pass legislation that would allow same-sex couples to

marry. This has been the pattern in the Netherlands.61

Nevertheless, the argument that marriage should be reserved to heterosexual

couples cannot be sustained in a context where the state’s objectives underlying

contemporary state regulation of  marriage are essentially contractual ones, relating

to the facilitation of  private ordering. There is no justification for maintaining

the current distinctions between same-sex and heterosexual conjugal unions in

light of  current understandings of  the state’s interests in marriage. The secular

purpose of  marriage is to provide an orderly framework in which people can

express their commitment to each other, receive public recognition and support,

and voluntarily assume a range of  legal rights and obligations. The current law

does not reflect the social facts: as the Supreme Court of  Canada has recognized,

the capacity to form conjugal relationships characterized by emotional and

economic interdependence has nothing to do with sexual orientation.62

Furthermore, whether or not denial of  same-sex marriage infringes the Charter,

adherence to the fundamental values of  equality, choice and freedom of

conscience and religion requires that restrictions on same-sex marriage be

removed; the status quo reinforces the stigmatization felt by same-sex couples.

If  governments are to continue to maintain an institution called marriage, they

cannot do so in a discriminatory fashion.

It is important to recognize that the removal of  restrictions on same-sex

marriages does not eliminate the need for the enactment of  registration schemes
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for several reasons. First, international developments in the recognition of

registration schemes may justify the establishment of  Canadian registration

schemes to provide conjugal and non-conjugal unions with legal mechanisms

that are recognized internationally. Second, establishing registration schemes

provides choices for Canadians. The ability to choose how one wants to regulate

one’s personal relationships is an important feature of  living in a democracy. This

ought to be preserved and enhanced.

Finally, it is also important to emphasize that civil recognition of  same-sex

marriage does not alter the right of  religious denominations to perform wedding

ceremonies without state interference according to the values and traditions of

their faith. While the state could recognize same-sex marriages for the purposes

of  civil marriage, it could not take any position on religious marriages. As is the

case now, some religious institutions would choose to sanctify same-sex unions

as marriages, while others would not. As it does now, the state would recognize

the marriage performed during a religious ceremony by a person authorized to

do so under provincial and territorial marriage statutes. The preconditions for

each type of  marriage, religious and secular, could differ as it often does today.

For example, as mentioned earlier, the Roman Catholic Church does not permit

divorce and will not perform a religious ceremony if  one of  the intending spouses

has been divorced. Nonetheless, Canadian law permits both a civil divorce and a

civil remarriage, whatever the religion of  the parties. This is a result that should

be celebrated in a society that values religious pluralism.

Recommendation 33

Parliament and provincial/territorial legislatures should move toward

removing from their laws the restrictions on marriages between persons

of the same sex.

Conclusion

The state has a role in providing a legal framework to help people fulfill the

responsibilities and rights that arise in close personal relationships. However, any

involvement by the state should honour the choices that people make. Instead of

focusing mainly on married couples and couples deemed to be “marriage-like,”

governments should establish registration schemes to facilitate the private ordering

of  both conjugal and non-conjugal relationships. While the state’s interest in

marriage is primarily focused on contractual issues, Canadians continue to value

the importance of  a marriage ceremony, whether civil or religious. To the extent

that the state continues to have a role in legally recognizing marriage, fundamental

Canadian values and the secular nature of  the state’s interest in marriage require

that the state not discriminate against same-sex couples.
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1 A constructive trust is used as a vehicle to compensate for unjust enrichment in appropriate

cases…the plaintiff  is found to have an interest in property. Peter v. Beblow, [1993] 1 S.C.R. 980 at

995. The doctrine of  unjust enrichment is an equitable concept created to remedy injustices

that occur where one person makes a substantial contribution to the property of  another. Peter

v. Beblow, [1993] 1 S.C.R. 980 at 987. An implied partnership arises in the absence of  an express

agreement between parties, where the court finds that the parties were carrying on a business in

common with a view to profit. Provincial statutory law, for example, The Partnership Act, R.S.S.

c.P-3, as amended, set out the factors that determine the existence of  a partnership and the

interests and duties of  the partners. For a discussion in Quebec civil law of  tacit partnerships in

the context of  unmarried cohabitants, see Beaudoin – Daigneault v. Richard, [1984] 1 S.C.R. 2.

Unmarried couples may also opt into contractual arrangements equivalent to marriage, see S.C.

v. P.G. [2001] J.Q. No 3817 (Qué. C.A.).

2 C. Davies, “The Extension of  Marital Rights and Obligations to the Unmarried: Registered

Domestic Partnerships and Other Methods” (1999) 17 Canadian Family Law Quarterly 247 at

257 cited in Nicole LaViolette, Registered Partnerships: A Model for Relationship Recognition (Ottawa:

Law Commission of  Canada, August 2001 ) at 23.

3 S.C. 2000, c.12.

4 Professor Winifred Holland, in “Intimate Relationships in the New Millenium: The Assimilation

of  Marriage and Cohabitation?” (2000) 17 Can. J. Fam. L. 114 at 152, described it this way:

“people don’t engage in ‘crystal-ball’ gazing at the inception of  the relationship”.

5 Currently, they may be covered by federal statutes that employ terms such as “dependant” or

“related person” where those terms are defined broadly to include non-conjugal cohabitants.

At the moment, federal statutes that embrace non-conjugal cohabitants are relatively few in

number and most apply to individuals who are related in some way. See B. Cossman and B.

Ryder, The Legal Regulation of  Adult Personal Relationships: Evaluating Policy Objectives and Legal Options

in Federal Legislation (Ottawa: Law Commission of  Canada, May 2000) at 161.

6 The courts have rejected the argument that since the couple made a “choice” not to marry,

there should be no rights or obligations. There is too much potential for the stronger party to

take advantage of  the weaker party by denying responsibility for dependencies once the

relationship is over. N. Bala, “Alternatives for Extending Spousal Status in Canada” (2000) 17

Can. J. Fam. L. 169 at 193. Bala suggests that factors favouring ascription might include protection

of  the interests of  children, protection of  vulnerability or dependence, and compensation for

contribution. See also LaViolette, supra note 2 at 21.

7 Lov. nr. 372 af  7.6.1989 om registreret partnerskab [Act No. 372 of  June 7, 1989 on Registered

Partnership]. See Nielsen, “Family Rights and the ‘Registered Partnership’ in Denmark” (1990)

4 Int’l J. L. & Fam. 297; Lund-Andersen, “Moving Towards the Individual Principle in Danish

Law” (1990) 4 Int’l J. L. & Fam. 328; Pedersen, “Denmark: Homosexual Marriages and New

Rules Regarding Separation and Divorce” (1991/92) 30 J. Fam. L. 290; Dupuis, “The Impact of

Culture, Society and History on the Legal Process: An Analysis of  the Legal Status of  Same-sex

Relationships in the United States and Denmark” (1995) 9 Int’l J.L. & Fam. 86.

8 Including Norway (1993), Sweden (1994), Iceland (1996) and the Netherlands (1998). For a

discussion and further references, see Brenda Cossman and Bruce Ryder, supra note 5 at 130-

132, and Ingrid Lund-Andersen, “Cohabitation and Registered Partnership in Scandinavia: The

Legal Position of  Homosexuals” in John M. Eekelaar and Thandabantu Nhlapo eds., The Changing

Family: Family Forms & Family Law (Oxford: Hart Publishing, 1998) at 397-404.



133C h a p t e r  FC h a p t e r  FC h a p t e r  FC h a p t e r  FC h a p t e r  F o u r  –  T h e  L e g a l  O r g a n i z a t i o n  o f  Po u r  –  T h e  L e g a l  O r g a n i z a t i o n  o f  Po u r  –  T h e  L e g a l  O r g a n i z a t i o n  o f  Po u r  –  T h e  L e g a l  O r g a n i z a t i o n  o f  Po u r  –  T h e  L e g a l  O r g a n i z a t i o n  o f  P e r s o n a l  Re r s o n a l  Re r s o n a l  Re r s o n a l  Re r s o n a l  R e l a t i o n s h i p se l a t i o n s h i p se l a t i o n s h i p se l a t i o n s h i p se l a t i o n s h i p s

9 An Act relating to Unmarried Couples, 1997 HI H.B. 118. For descriptions of  the Act, see Bailey,

“Hawaii’s Same-sex Marriage Initiatives: Implications for Canada” (1998) 15 Can. J. Fam. L.

153; Martha Bailey, Marriage and Marriage-Like Relationships (Ottawa: Law Commission of  Canada,

1999) at 125-127; Cossman and Ryder, ibid. at 132-134.

10 Act 91, 2000, An Act Relating to Civil Unions. See Cossman and Ryder, supra note 5 at 135-136.

11 Act of  July 5, 1997, Staatsblad 1997, 324. See Schrama, “Registered Partnership in the

Netherlands” (1999) 13 Int’l J.L.P. & Fam. 315.

12 For a description of  these schemes, see N. LaViolette, supra note 2, Annex 1.

13 Law Reform (2000) Act, S.N.S. 2000, c.29, ss.32-45.

14 The particular rights and responsibilities that attach to domestic partners vary from jurisdiction

to jurisdiction. Only in Vermont, and then only for the purposes of  state law, are the rights of

domestic partners equivalent to those of  married spouses. In other jurisdictions, domestic partners

have a similar, but not identical, set of  rights and responsibilities.

15 See N. Bala, “Alternatives for Extending Spousal Status in Canada” (2000) 17 Can. J. Fam. L.

169.

16 It is too early in the process to determine the full implications of  a registration scheme. As seen

in the discussion that follows, governments will have a number of  decisions to make regarding

the form and legal implications of  such a system. However, in principle, the Law Commission

sees no reason to limit registration to two people. Registration should capture situations involving

three siblings or four housemates, so long as the relationships are characterized by economic or

emotional interdependence of  some duration. The values and principles of  autonomy and state

neutrality require that people be free to choose the form and nature of  their close personal adult

relationships. This issue, however, requires further consideration of  factors, such as potential

for abuse and exploitation, conflicting interests and claims, and potential costs to third parties.

17 In Denmark, the first country to adopt a registered partnership regime, registation was limited

to two persons of  the same sex. However, the two persons did not have to share a sexual

relationship or even live together. A number of  other Nordic countries followed the Denmark

model, including Norway, Sweden and Iceland. In the state of  Vermont, a recently introduced

registration scheme is limited to same-sex couples. For example, in the Netherlands, the

registration scheme is open to both same-sex and opposite-sex partners. Belgium, France and

the Spanish province of  Catalonia have also enacted registration schemes open to two persons

of  the opposite or same sex. Nova Scotia has recently introduced a registration scheme that is

open to both same-sex and opposite-sex couples.

18 Law Reform (2000) Act, S.N.S. 2000, c.29, s.53(1).

19 (In fact, in Sweden, the law says that the individuals do not have to have a sexual relationship).

20 In contrast to the Nordic European model, the Hawaii “reciprocal beneficiaries” statute is open

only to persons who are prohibited from marrying because they are of  the same sex or within

the prohibited degrees of  consanguinity.

21 Hawaii Revised Statutes 1999, s.572C-1.

22 British Columbia Law Institute, Report on Recognition of  Spousal and Family Status (Vancouver:

British Columbia Law Institute, 1998).

23 This was the position taken by the British Columbia Law Institute in its report, ibid., at 12.

24 Divorce Act, R.S.C. 1985, c.3 (2nd Supp.), s.8.
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25 Governments may want to consider whether it was appropriate to apply a similar waiting period

of  one year on domestic partners.

26 In general, governments should be encouraged to develop a variety of  model agreements which

could serve as the basis for negotiations between the parties. The literature seems to support the

view that parties should “contract out” of  responsibilities as opposed to be in the position to

spell out their responsibilities. Such contracting out may prevent the exploitation of  the most

vulnerable party:  W. Holland,  supra note 4 at 166-167.

27 Governments should work with Aboriginal communities regarding the design and implementation

of  registration schemes. In particular, First Nations must be consulted regarding any impact of

a registration scheme on the Indian Act.

28 According to Martha Bailey in “Private International Law Issues Relating to Registered

Partnerships: A Canadian Perspective” (Domestic Partnerships Conference, Faculty of  Law,

Queen’s University, 21-23 October 1999) [unpublished], the essential validity of  marriage is

governed by the law of  the domicile of  each of  the spouses at the time of  marriage, or by the

law of  the parties intended post-marriage domicile.

29 William Duncan, “The Recognition of  Foreign Registered Partnerships in European States: the

Existing Situation and the Prospects for the Future” (Domestic Partnerships Conference, Faculty

of  Law, Queen’s University, 21-23 October 1999) [unpublished] has described this “European

patchwork” as follows: “In certain countries registered partnerships are not recognised (Germany,

France, Lithuania and Luxembourg). In many others the position is uncertain depending in part

on the scope of  the public policy doctrine (for example, Spain and the United Kingdom). In

some countries, such as Portugal, a same sex partnership abroad could possibly be recognised

under general conflict principles, even when one of  the partners is a national of  the recognising

State. In Hungary, in accordance with the principle that civil status is governed by nationality, a
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